
I N THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN D I S T R I C T OF TEXAS

DALLAS D I V I S I O N

I N RE:

RANDAL DALE LOGAN and REGINA
B. LOGAN,

D E 3 T 0 R ( S I .

§

§
S CASE NO. 02- 39177 -SAF-7
s
§
§

MEMORANDUM OPINION AND ORDER

The U n i t e d S t a t e s T r u s t e e moves t o d ismiss , pursuant t o 11

U . S . C . § 7 0 7 ( b ) , t h e Chapter 7 case f i l e d by Randal D a l e Logan

and Regina Be th Lagan, a s s e r t i n q t h a t t h e grant ing o f r e l i e f t o

these debtors would amount t o a s u b s t a n t i a l abuse o f the

p rov i s i ons o f Chapter 7 . The deb to rs oppose t h e mot ion.

The mot ion r a i s e s a co re m a t t e r over which t h i s court has

j u r i s d i c t i o n t o e n t e r a f i n a l o r d e r . 28 U . S . C . §§ 1 5 7 ( b I ( 2 ) (J)

and 1 3 3 4 . The cou r t conducted an ev iden t i a r y h e a r i n g on the

n o t i o n on May 5, 2003, T h i s memorandum opinion conta ins the

c o u r t ’ s €indings o f f a c t and conclusions of l a w . Bankruptcy

Rules 7052 and 9014.

The Logans f i l e d a p e t i t i o n f o r r e l i e f under Chapter 7 o f

the Bankruptcy Code on October 17, 2002. The U n i t e d S t a t e s

T r u s t e e moved t o d i s m i s s the p e t i t i o n on January 23, 2003,



p u r s u a n t t o 11 U.S.C. 5 7 0 7 ( a ) and/or (b ) , contending t h a t the

d e b t o r s d i d not f i l e i n good f a i t h and t h a t the i r conduct

supports a d i s m i s s a l " f o r cause " f o r a p e r i o d o f one year as t o

t h e r e f i l i n g o f a case under Chapter 7 . A l t e r n a t i v e l y , t h e

U n i t e d S t a t e s T r u s t e e submits t h a t t h e p e t i t i o n amounts t o a

" s u b s t a n t i a l abuse. " The Logans deny t h a t t h e y have abused t h e

Chapter 7 process and a s s e r t tha t they have compl ied w i t h a l l o f

t h e i r o b l i g a t i o n s under the 3ankruptcy Code. The Logans fur ther

a s s e r t t h a t d i s m i s s a l i s unconst i tu t iona l because t h e m o t i o n i s

based upon t h e i r use o f f e d e r a l income t a x deduct ions.

S e c t i o n 7 0 7 ( b ) o f t h e Bankruptcy Code provides:

A f t e r n o t i c e and a hear ing, t h e cour t , on i t s own
m o t i o n o r on a m o t i o n b y the U n i t e d S t a t e s t r u s t e e , but
n o t a t t h e request o r suggest ion o f any p a r t y i n
i n t e r e s t , may d i s m i s s a case f i l e d by a n ind iv idua l
d e b t o r under t h i s chapter whose debts a r e p r i m a r i l y
consumer d e b t s if it finds t h a t t h e grant ing o f r e l i e f
would b e a s u b s t a n t i a l abuse o f t h e p r o v i s i o n s o f t h i s
c h a p t e r . There s h a l l b e a presumpt ion i n favor o f
grant ing t h e r e l i e f requested by t h e debtor. I n making
a d e t e r m i n a t i o n whether t o d i s m i s s a case under t h i s
sec t ion , t h e c o u r t may n o t take i n t o cons idera t ion
whether a debtor has made, o r cont inues t o make,
c h a r i t a b l e con t r i bu t i ons ( t h a t meet the de f i n i t i on o f
" c h a r i t a b l e cont r ibu t ion " under s e c t i o n 5 4 8 (d l ( 3 ) ) t o
any q u a l i f i e d r e l i g i o u s o r c h a r i t a b l e e n t i t y o r
o r g a n i z a t i o n (as t h a t t e r m i s de f ined i n s e c t i o n
5 4 8 ( d ) ( 4 ) i I

11 U.S.C. § 7 0 7 ( b ) . Sect ion 1 0 1 ( 8 ) p rov ides : " 'consumer debt '

means deb t incur red b y an ind iv idua l p r i m a r i l y f o r a persona l ,

f a m i l y , o r household p u r p o s e [ . ] ' ' 11 U , S . C . 5 l O l ( 8 ) . The F i f t h

C i r c u i t has s t a t e d t h a t t h e t e s t € o r determining whe the r a d e b t



should b e c l a s s i f i e d as a debt acqu i red f o r personal , f a m i l y o r

household purposes, r a t h e r than as a business debt, i s whether it

was incurred with an eye f o r p r o f i t , I n r e Booth, 8 5 8 F.2d 1051,

1 0 5 5 (5 th C i r . 1 9 8 8 ) .

The Logans' debts a r e " p r i m a r i l y consumer debts , "

The F i f t h C i r c u i t has not y e t decided when a f i l i n g

c o n s t i t u t e s a s u b s t a n t i a l abuse o f t h e p rov i s i ons o f Chapter 7 ,

Bankruptcy c o u r t s i n t h e F i f t h C i r c u i t have c r a f t e d a s u b s t a n t i a l

abuse s t a n d a r d t h a t r e f l e c t s t h e " t o t a l i t y o f the circumstances "

approach s e t f o r t h i n I n r e Krohn, 8 8 6 F.2d 1 2 3 (6th C i r . 1989)

and i n c o r p o r a t e s t h e Ninth C i r c u i t ' s approach as a r t i c u l a t e d i n

I n r e K e l l y , 8 4 1 F.2d 908 (9th C i r . 1 9 8 8 ) and the Fourth

C i r c u i t ' s approach i n I n r e Green, 934 F.2d 568 (4th C i r . 1 9 9 1 ) .

SeC I n r e Rubio, 249 B.R. 689, 695 (Bankr . N.D. Tex. 2 0 0 0 ) .

" [ S ] u b s t a n t i a l abuse can be p r e d i c a t e d upon e i t h e r l a c k o f

hones ty o r want o f need. " I n r e Krohn, 8 8 6 F.2d a t 226 . Among

t h e f a c t o r s t h a t the bankruptcy c o u r t i s t o cons ider i n assess ing

whether a debtor 5s honest a re : whether t h e debtor sought

Chapter 7 p r o t e c t i o n due t o unforeseen o r ca tas t r oph i c even ts ;

the d e b t c r ' s candor and good f a i t h i n f i l i n g schedules and o the r

documents; a n d whether the deb to r engaged i n eve o f bankruptcy

purchases. Among the f a c t o r s t h a t the bankruptcy c o u r t i s t o

cons ider i n assess ing whether a d e b t o r i s needy are : the

d e b t o r ' s a b i l i t y t o repay debts o u t o f future earn ings , whe ther
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t he d e b t o r enjoys a s t a b l e source o f f u t u r e income, whether he i s

e l i g i b l e f o r adjustment o f h i s debts through Chap te r 1 3 o f t h e

Bankruptcy Code, whether t h e r e a r e s t a t e remedies with t h e

p o t e n t i a l t o ease h i s f i n a n c i a l p red icament , the degree o f r e l i e f

o b t a i n a b l e through p r i v a t e n e g o t i a t i o n s , and w h e t h e r h i s expenses

can be reduced s i g n i f i c a n t l y w i t hou t depr iv ing h i m o f adequate

food, c lo th ing , s h e l t e r and o ther n e c e s s i t i e s , fd. a t 126 - 27.

The c o u r t observed t h a t t h e d e b t o r ' s a b i l i t y t o repay debts ou t

o f f u t u r e earn ings , s tand ing alone, may be s u f f i c i e n t t o w a r r a n t

d i s m i s s a l . By way o f c l a r i f i c a t i o n , t h e cour t e x p l a i n e d t h a t ''a

cour t would n o t b e j u s t i f i e d i n concluding t h a t a debtor i s needy

and wor thy o f a discharge, where h i s disposable income p e r m i t s

l i q u i d a t i o n o f h i s consumer deb ts with r e l a t i v e ease . " Id. a t

126 . Accordingly, t h e cou r t s h o u l d cons ide r t h e t o t a l i t y o f t h e

c i rcumstances. However, i f a d e b t o r ' s d i sposab le income p e r m i t s

l i q u i d a t i o n of h i s consumer debts with r e l a t i v e ease, d i s m i s s a l

f o r s u b s t a n t i a l abuse i s a p p r o p r i a t e . Id. a t 1 2 6 - 2 7 .

Fur thermore, the K e l l v court examined the d e b t o r ' s a b i l i t y

t o €und a Chapter 13 p l a n a s t h e p r i m a r y f a c t o r f o r a s s e s s i n g

whether d i s m i s s a l f o r s u b s t a n t i a l abuse i s war ran ted . I n r e

K e l l v , 8 4 1 F.2d a t 9 1 4 . The Green cou r t concluded t h a t w h i l e a

d e b t o r ' s r e l a t i v e so lvency may r a i s e a n in fe rence t h a t a debtor

i s seeking a n u n f a i r advan tage over h i s c r e d i t o r s , evidence o f

both an a b i l i t y t o pay a n d l a c k o f good f a i t h m u s t be p r e s e n t t o
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warrant d i s m i s s a l €or s u b s t a n t i a l abuse. I n r e Green, 934 F.2d

a t 572.

Ability t o Repay Debts

Under any and a l l o f the approaches, the cou r t should l o o k

t o t h e debtors ' a b i l i t y t o pay. I n e v a l u a t i n g whether t h e

deb to rs ' case should b e d ismissed as a s u b s t a n t i a l abuse o f the

p r o v i s i o n s o f Chap te r 7, t h e court reviews t h e deb to r ' s expenses

i n l i g h t o f reasonableness. T n determin ing d isposab le income,

the cou r t will examine whether, under a hypo the t i ca l Chapter 1 3

scenar io, t h e expenses would be proper maintenance o r support

payments under 11 U . S . C . § 1 3 2 5 ( b ) ( 2 ) ( A ) and ( B ) . See I n r e

Laman, 2 2 1 B.R. 379, 382 ( B a n k r . N.D. Tex. 1 9 9 8 ) . Nex t t h e cou r t

will add up the amounts by w h i c h t h e v a r i o u s expenses a r e

excess ive . A f t e r mod i f y ing t h e expenses by reducing them t o the

e x t e n t t h e y a r e excessive, t h e cour t eva luates t h e e x t e n t t o

which t h e d e b t o r s could repay t h e i r unsecured debt through a

Chapter 13 plan.

Some cour ts c a l c u l a t e how much money the debtor had

a v a i l a b l e t o pay unsecured debt through a Chapter 1 3 p lan, o t h e r s

c a l c u l a t e the percentage o f unsecured debt t h a t t h e d e b t o r cou ld

s e r v i c e through a Chap te r 1 3 plan. See. e.u.. In r e Laman, 221.

B.R. a t 383 ("Thus, it appears t h a t , i n a Chapte r 13, the Debtors

w o u l d have d isposable income o f approx imate ly a t l e a s t $635 , and,

i n t h i r t y - s i x months, $22 ,860 i n payments could b e made. As ide
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f r o m Chapter 1 3 T r u s t e e ' s fees, it appears t h a t t he re would be a t

l e a s t an approximate 25% dividend i n a th ree year Chapter 1 3 . " ) ;

I n r e Heaslev, 217 B.R. a t 88 ("The excessive p a r t o f t h e i r

budget i s the $633 per m o n t h they propose t o pay on the c r e d i t

c a r d debts charged i n Ms. Heas ley 's fo rmer husband's name, and

t h e $439.14 unexplained r e a f f i r m a t i o n on r e t a i n e d p r o p e r t y .

These two i t e m s represent expenses o f over $1,000 p e r month;

funds which could b e p a i d to unsecured c r e d i t o r s . " ) . Bu t see In

r e Rubio, 249 B.R. a t 698 ( c i t i n a I n r e Laman, 2 2 1 B . R . a t 384

f o r t h e p r o p o s i t i o n t h a t " s u b s t a n t i a l abuse e x i s t s where d e b t o r s

'have t h e a b i l i t y t o pay a s i g n i f i c a n t d o l l a r amount t o t h e

unsecured c r e d i t o r s , i r r e s p e c t i v e o f percentage " ' and t h e r e f o r e

d e c l i n i n g t o d e t e r m i n e t h e amount o f repayment o r t h e percentage

t h a t unsecured c r e d i t o r s would r e c e i v e i n a hypo the t i ca l Chapter

1 3 case) .

According t o I n r e Laman, 2 2 1 B.R. a t 384, the cou r t should

consider a d e b t o r ' s a b i l i t y t o pay through a 3 year , as apposed

t o 5 year, p lan ( c i t i n q 11 U.S.C. § 1325 (b ) (1)( B ) ) .

I n i t s a n a l y s i s , t h e c o u r t uses t h e Logans' o r i g i n a l

Schedule I,current income o f indiv idual d e b t o r s and t h e i r

amended Schedule J, cur ren t expend i tu res o f ind iv idual deb to rs ,

even though the amended Schedule J has not been f i l e d w i t h t he

c o u r t . The Logans' o r i g i n a l Schedule I: r e p o r t e d t h a t *they e a r n a

m o n t h l y net income of $6,237. U.S. Trus tee , Ex. 1. The debtors '
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amended Schedule J r e f l e c t s average month ly expenses of $6 ,423 .

Logan, Ex. 1. The n e t monthly income r e f l e c t s monthly

con t r i bu t i ons made by both Randal Logan and Regina Logan t o

4 0 1 ( K ) r e t i r e m e n t p l a n s . The month ly expenses include repayment

o f a l oan taken f rom t h e 4 0 1 ( K ) plan, lunch/dining out expenses,

a n d s tuden t loans.

ased on a n e x h i b i t a d m i t t e d

a t Lhe hear ing and t h e i r tes t imony, Randal. Logan inc reased h i s

gan, Ex, 2. Based on these increases, Randa l

The evidence presented a t t h e h e a r i n g suggests t h a t t h e

Logans' schedules do not p r o v i d e accu ra te 4 0 1 ( K ) con t r i bu t i on

amounts. The rev i sed schedules t h e Logans tendered a t t h e

hearing have not been € i l ed . The c o r r e c t 4 0 1 ( K ) f i g u r e i s

approx ima te l y $1,680 per month. A t the hear ing , Areya Holder, a

s t a f f a t t o r n e y w i t h t h e o f f i c e o f the Chapter 1 3 Trus tee ,

t e s t i f i e d regarding t h e Logans' expenses. According t o Ms.

H o l d e r ' s Chapter 1 3 a n a l y s i s , 70% o f t h e 4 0 l ( K ) contr ibut ions
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would be added back in to t h e debtors ' income, accounting 30% f o r

t a x consequences. Se.e I n r e Watkins, 216 B.R. 394, 396 (Bankr .

W.D. T e x . 1 9 9 7 ) .

R e t i r e m e n t planning i s not necessary f o r cur ren t food,

c lo th ing , s h e l t e r o r o t h e r necess i t i e s o r maintenance and

support. Income d e f e r r e d f o r r e t i r e m e n t should be a v a i l a b l e t o

pay c u r r e n t debts . The debtors contribute approx imate ly $1,680

per month f o r r e t i r e m e n t . Consider ing t h e t a x consequences, 70%

o f those funds should be devoted t o deb t repayment . Accordingly,

$1 ,176 should be a v a i l a b l e f o r debt serv ice . The debtors ' gross

income should b e reduced by $504 t o r e f l e c t the inc reased taxes

incurred w i t h o u t t h e 4 0 1 ( K ) cont r ibu t ion .

Randa l ' s mon th l y income will a l s o increase by $225, because

t h e c r e d i t union payments he has been making have ceased o r will

soon cease based on h i s tes t imony .

From t h e debtors ' Schedule X, t h e cour t makes t h e fo l low ing

c a l c u l a t i o n s . The cou r t d i s a l l o w s t h e 4 0 1 ( K ) payments and

r e c o g n i z e s t h a t i n doing so the deb to rs ' t a x a b l e income will

i n c r e a s e . The cou r t uses the Chapter 13 Trus tee 's account ing o f

30% o f t h e 401 ( K ) payment a l l o w e d f o r t a x consequences.

Accordingly, the debtors have $504 l e s s t o spend (30% o f t h e

4 0 1 i K ) payments o f $1 ,680 ) , wh ich the c o u r t assigned f o r

a n a l y t i c a l purposes t o Regina.

- 8-



Income

C u r r e n t month ly gross wages
s a l a r y & commissions:

Es t ima ted monthly overt ime:

SUBTOTAL :

LESS PAYROLL DEDUCTIONS :
P a y r o l l taxes and s o c i a l
s o c i a l s e c u r i t y :

Insurance :

Union dues:

Other ( s p e c i f y ) :
Hea l t h club:
401 { K )
C red i t Un ion Payments

TOTAL NET MONTHLY INCOME:

Debt o r

$2,721

40

2 , 7 6 1

423

7

0

0
0
0

2 , 3 3 1

SPouse

$7,346

7,346

1,932

35

0

54
504

0

5,325

TOTAL ADJUSTED NET MONTHLY
INCOME : a.1 5 2

Upon sub t rac t i ng 30% of the $1,680 monthly 401 ( K ) payments

o r $504 f r o m the d e b t o r s t o t a l gross income, t h e d e b t o r s would

have a t o t a l ad jus ted m o n t h l y income o f $7,152. ' The c o u r t a l s o

recogn izes t h a t Regina may r e c e i v e a $8,000 lump sum, year - end

' T h e cour t has a r r i v e d a t t h i s amount by using the debtors' sworn
s ta temen ts l e s s t h e t a x consequences o f not having 4 0 1 ( K ) plana,
because it b e l l e v e s p a r t o f t h e debtors ' income should n o t have been
d e f e r r e d f o r r e t i r e m e n t payments. The cour t fu r ther recogn izes tha t
the d e b t o r s ' m i s s t a t e d t h e amount Regina Logan deducted f r o m h e r
income for 4 0 1 ( K ) payments. If any inaccuracy e x i s t s i n t h e c o u r t ' s
ca l cu la t i ons , it i s due t o the i n c o r r e c t manner i n which t h e deb to rs
f i l e d t h e i r schedules.
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bonus, which would a l s o be added back i n t o t h e debtors' t o t a l

income,

s . Ho lde r t e s t i f i e d t h a t f o r a Chapter 1 3 a n a l y s i s ,

70% o f t h a t monthly payment would not be recogn ized a s a n

expense, wh i l e 30% would be recogn ized as a t a x consequence.

Seventy percent ( 7 0 % ) o f t h a t amount should be added back i n t o

t h e d e b t o r s ' a v a i l a b l e monthly income.

lunch/dining out expenses, f o r two people. As M s . H o l d e r

testified, f o r t w o adu l t s t h a t i s excessive and indeed n o t

credible. 1 d lunch/dining o u t

expenses

I n t h e i r amended seh 3,

___I^___-

Accord ing ly , the c o u r t will use the .

c h a r i t a b l e , l i f e insurance, and c l o t h i n g amounts, f r o m the

o r i g i n a l Schedule J, $60, $75, a n d $100 respec t i ve l y , i n i t s
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c a l c u l a t i o n s o f t h e debtors' monthly income.

The debtors increased t h e i r home maintenance expenses f r o

$200 t o $729, but g ive no b a s i s f o r t h i s i n c r e a s e . The c o u r t

f inds t h i s expense excessive and ad jus ts it t o $465, h a l f - w a y I
between t h e two numbers on the o r i g i n a l and amended Schedule J.

The c o u r t further f inds the m o n t h l y r e c r e a t i o n expense o f

$200 i n the o r i g i n a l Schedule J and $195 i n t h e amended Schedule

J excess ive and reduces it t o $100, as t h e cour t has recognized

hea l t h club dues deducted f r o m gross income.

From the deb to rs ' amended Schedule J, the cou r t makes t h e

f o l l o w i n g c a l c u l a t i o n s , i n which the excess ive food expenses,

c h a r i t a b l e contr ibut ions, home maintenance, c lo th ing , and

r e c r e a t i o n expenses a r e reduced. The cour t a l s o d i s a l l o w s t h e

r e t i r e m e n t l o a n payment o f $300, but accounts f o r t a x

consequences o f 30% ox $ 9 0 . The $90 t a x consequences a r e

included i n t h e Logans' t o t a l monthly expenses.

Rent o r home mortgage:
E l e c t r i c i t y and h e a t i n g f u e l :
Water and sewer:
Telephone:
A l a r m system:
C e l l phones:
S a t e l l i t e t v :
Trash d i sposa l :
Home maintenance:
Food:
Clo th ing :
Laundry and dry c lean ing :
M e d i c a l and denta l :
T r a n s p o r t a t i o n :
Rec rea t ion :
C h a r i t a b l e contr ibut ions:

$1,384
200

65
80
4 0

140
80
20

4 65
600
100

2 0
239
265
100

60

-11-



Insurance:
Homeowner's o r r e n t e r ' s :
L i f e :
Hea l th :
A u t o :

Auto i n s t a l l m e n t payments:
Student l o a n s :
3ank fees ;
R e t i r e m e n t loan t a x consequences:

TOTAL MONTHLY EXPENSES:

0
7 5
20

150
603
100

45
90

$ 4 , 9 4 1

Reducing t h e rec rea t i on expenses t o $100; reducing t h e

food / lunch dining out expenses t o $600; and using t h e o r i g i n a l

amounts o f $60 f o r c h a r i t a b l e cont r ibu t ions and $75 f o r l i f e

insurance submi t ted i n t h e ' d e b t o r s ' o r i g i n a l schedule J; t h e

d e b t o r s have $4,941 i n t o t a l monthly expenses.

a d ischarge under Chapte r 13, t h e Logans would have t o commit

the i r d i sposab le income t o a p lan f o r 36 months. 11 U.S.C.

§ 1325 (b ) ( 1 ) . Over 36 months t h i s d isposable income would y i e l d

$79,596.

The debtors have $144,000 i n secured c a r and home c l a i m s ,

As r e v e a l e d on t h e i r amended Schedule J, they are pay ing t h e i r

secured debt. The deb to rs have scheduled t o t a l unsecured deb ts

o f $129,757.54. Us ing t h e above analys is , t h e d e b t o r s can pay

s i g n i f i c a n t l y more t h a n 50% o f t h e i r debts t o t h e i r unsecured

c r e d i t o r s f r o m future d isposab le income over 36 months. T h a t

a b i l i t y t o pay weighs f o r a d i s m i s s a l .
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Other Factors

Hav ing cons idered the debtors ‘ a b i l i t y t o fund a Chapter 1 3

plan, the c o u r t 100k.5 t o t h e o the r f a c t o r s o u t l i n e d above t o

e v a l u a t e whether, under a t o t a l i t y o f the circumstances,

d i s m i s s a l f o r s u b s t a n t i a l abuse i s appropr ia te . The Logans b o t h

have s teady income and good employment h i s t o r y . The Logans

worked h a r d p r e - p e t i t i o n t o pay o f f t h e i r c r e d i t card debts .

Accord ing t o Randa l ’s tes t imony he has not used c r e d i t ca rds

s ince A p r i l 2002.

The Logans f i l e d t h e i r bankruptcy p e t i t i o n on October 17,

2002. I n March 2002 t h e Logans m e t wi th their bankruptcy

a t t o r n e y t o contemplate f i l i n g a p e t i t i o n under Chapter 7 . I n

A p r i l 2002 s h o r t l y b e f o r e filing, the Logans withdrew funds t o

purchase a new Toyo ta t r uck , and surrendered thei r o l d veh i c l e .

Regina t e s t i f i e d t h a t t h e y s o l d s tock g iven t o them by her o r

R a n d a l ’ s mother , o r i g i n a l l y intended t o go t o t h e i r r e t i r e m e n t ,

and used the proceeds t o purchase the new t ruck . A t t h e hear ing ,

t h e Logans r a t i o n a l i z e d t h e purchase o f t h i s new t r u c k by s t a t i n g

t h a t Randal needed a new truck f o r h i s long commute Erom Mesqu i t e

t o work i n T e r r e l l , t h a t t h e i r o l d c a r requ i red higher monthly

payments and t h a t they were concerned with p o s t - p e t i t i o n c r e d i t .

The Logans o p t e d no t t o use t h e t ruck funds t o pay t h e i r

c r e d i t o r s .
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They had been paying $530 p e r month f o r t h e o l d vehic le . IE

t h e debtors d id not spend the $24,000 on a new truck, they would

have ended up p a y i n g approximately $23,000 (7 ,200 x 3 ) i n v e h i c l e

payments on t h e i r o l d veh ic le - - approx ima te l y t h e same amount t h a t

was spent on the new truck. Thus, wh i le t h e new truck

t ransac t i on appears p rob lemat i c , t h e appearance problem

p r a g m a t i c a l l y cancels with t h e c o u r t ' s a n a l y s i s o f t h e debtors

a b i l i t y t o pay t h e i r c r e d i t o r s over 36 months. Furthermore,

t h e r e a r e no f a c t o r s beyond t h e debtors ' c o n t r o l t o o f f s e t t h e i r

a b i l i t y t o pay.

h e r e i s no equa l p r o t e c t i o n issue. The Logans have

been given a cho ice . If they need a discharge, they can d e l a y

t h e i r 4 0 1 ( K ) con t r i bu t i ons f o r 36 months whi le they fund a

Chapter 1 3 p l a n , I f t h e y a r e more concerned with current

r e t i r e m e n t planning, they can d e a l with the i r c r e d i t o r s ou ts ide

bankruptcy. I f they want t o pursue a c o n s t i t u t i o n a l c h a l l e n g e t o

t h i s c o u r t ' s a p p l i c a t i o n o f § 7 0 7 ( b ) , the cou r t i n v i t e s t h e m t o

p r e s e n t t h e i r i ssue t o an A r t i c l e 111 cou r t .
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Under t h e t o t a l i t y o f the circumstances, the cour t concludes

t h a t t h e U n i t e d S t a t e s T r u s t e e has e s t a b l i s h e d the “ s u b s t a n t i a l

abuse” o f 5 7 0 7 ( b ) . Although t h e debtors d e a l t i n good f a i t h

with t h e i r c r e d i t o r s p r e - p e t i t i o n , they have a n a b i l i t y t o pay

t h e i r c r e d i t o r s through a Chapter 13 p lan and have a s t a b l e

sou rce o f future income. They a r e e l i g i b l e t o be Chapter 1 3

debtors. There i s n o t any compel l ing f a c t o r t o continue i n

Chapter 7 . Accordingly, the case will be dismissed unless t h e

debtors f i l e a n o t i c e conver t ing the case t o a case under Chapter

1 3 o f the Bankruptcy Code within t e n days fo l l ow ing the e n t r y o f

t h i s memorandum opin ion and o r d e r .

Based on the foregoing,

I T I S ORDERED that t h e m o t i o n o f the Un i ted S t a t e s T rus tee

t o d i s m i s s t h i s case under 11 U.S.C. 5 7 0 7 ( b ) i s GRANTED and t h e

case s h a l l be d ismissed unless t h e deb to rs f i l e a n o t i c e t o

c o n v e r t t h e case t o a case under Chapter 1 3 o f the Bankruptcy

Code wi th in business 10 days f o l l o w i n g t h e e n t r y o f t h i s o r d e r .

Signed t h i s day o f June, 2003.

Steven A. F e l s e n t h a l
U n i t e d S t a t e s Bankruptcy Judge
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